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不保护作品中被表达出来的思想。该原则的思想 早发端于 18 世纪的英国。于
1879 年美国 高法院审理的 Baker v. Selden 一案，明确地指出了该原则的含义。









权条约》(1996)。1986 年我国台湾地区在修订著作权法时新增的第 10 条之一,
也规定了该原则。 
我国的《著作权法》并没有关于思想与表达二分法的规定。直到 1991 年，


























































The idea-expression dichotomy is a fundamental principle of copyright law. 
There is hardly any other principle of copyright law that is more fundamental or more 
frequently cited than the so-called idea-expression dichotomy. The doctrine is 
followed dutifully as an unquestioned principle in hundreds of cases. 
The idea-expression dichotomy means that the copyright law only protects the 
expressions in a work and doesn’t protect the expressed idea in the work. This 
dichotomy in America is said to have originated from the case Baker v. Selden, by the 
United States Supreme Court in 1879. Since 1976, the dichotomy has been 
incorporated into the U.S. Copyright Act.   
The idea-expression dichotomy was codified for the first time in 1976. Section 
102(b) of the Copyright Act of 1976 provides: "In no case does copyright protection 
for an original work of authorship extend to any idea, procedure, process, system, 
method of operation, concept, principle, or discovery, regardless of the form in which 
it is described, explained, illustrated, or embodied in such work." It was the classic 
codification of the dichotomy. Subsequently, the dichotomy was codified in many 
international treaties and domestic laws. For example: the North American Free Trade 
Agreement (1992), The European Communities Council Directive of 14 May 1991 on 
the legal protection of computer programs (91/250/EEC), Directive 96/9/EC of The 
European Parliament and of The Council of 11 March 1996 on the legal protection of 
databases (96/9/EC), TRIPS (1994) and the WCT (1996). In Taiwan, the Copyright 
Law was revised in 1986 and the dichotomy has been adopted into the Copyright 
Law.  
In China the idea-expression dichotomy was not codified in the Copyright Law. 
But it was adopted for the first time in the Regulation on Computer Software 
Protection in 1991 and was revised in 2001. The Article 6 of the Regulation provides: 
The protection of software copyright under this Regulation shall not extend to the idea, 
process, method of operation, mathematical concept or the like used in software 
development. So it is necessary to revise the Copyright Law and apply this dichotomy 














This paper will proceed as follows: 
Chapter 1 introduces the definition of Idea, Expression, Merger of idea and 
expression theory, Scenes a Faire theory.  
Chapter 2 introduces the origin of the dichotomy. Meanwhile, this chapter also 
introduces the development of the dichotomy, especially the case law in U.S.                   
Chapter 3 discusses the rationale underlying the dichotomy of copyright law.  
Chapter 4 introduces the development of the dichotomy in China and puts forward 
some proposals on the adoption of the dichotomy in China by learning from the 
experience in U.S. Finally, this paper proposes some regulations to apply this 
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护条例》第 7 条才规定了这个原则。该条例于 2001 年被新的《计算机软件保护
条例》所取代，新条例第 6 条规定：本条例对软件著作权的保护不延及开发软件
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